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REASON FOR INDEPENDENT CONSIDERATION

In contract law, three elements are required to create a binding and enforceable contract: 1) offer; 2) acceptance; and 3)
consideration. While the first two are relatively straightforward, consideration is more nuanced.

Valid consideration for contract formation requires a bargained-for exchange where a promise is given by one party to a
contract in return for performance or a return promise by the other party. For example, Company A promises to provide a
service (promise to perform), and the customer promises to pay (return promise) for that service.

These three elements together create a valid and enforceable contract. Many brokers believe in the context of purchase

erform. Contracts for real estate have been found to be option contracts because the buyer can
ies. In this case, their promise to buy becomes illusory. Illusory consideration is not valid
consideration, as it doesn’t bi e buyer. Without binding obligations or independent consideration, the contract may not be
enforceable.

Under the most recent of the NMA
thoroughly inspect the property, investi
the buyer may terminate the contract or
objections, the buyer may terminate the agreem

ding areas and review all pertinent documents. Based on buyer’s findings,
objections to his/her findings. If the parties cannot negotiate buyer’s
ddition, there are multiple other contingencies in the NMAR purchase
agreements, such as the ability of the buyer to cing, the appraised value of the property being equal to or greater
than the purchase price, and the ability of the buyer to gbtain, insygance on the property at customary rates to name just a few.
In other words, the buyer is not obligated to purchas, property if any of the contingencies are not satisfied. However,
buyer does have the option to purchase if all the contingencigs are satisfied.

This is where independent consideration becomes importantiiAs
value) given independently of the main performance or pro
an option or contract, such as a purchase agreement for real estate.

ame suggests, it is consideration (i.e., something of
ependent consideration is generally given to support

Independent consideration must be real, bargained-for, not illusory, and it cannot_simply be a promise to do what one was
already obligated to do. It can be a small sum, even as little as $10.00, but it ca

As it applies to purchase agreements, the independent consideration would be d between the parties and given to the
seller (directly or through the title company) upon execution of the purchase a tlor some other short period of time
thereafter. As soon as the buyer delivers the independent consideration to the seller omgfttle Bompany, as applicable, it is the
seller’s to keep, even if the buyer terminates the purchase agreement.

Independent Consideration does not take the place of earnest money and Independent Considerati
very different purposes. The promise to deliver Independent Consideration and the delivery of I ent Consideration is
required for formation of the contract. For this reason, if buyer terminates the purch reement, the Independent
Consideration is not refunded to buyer. Earnest money is a term of the contract that indicates buyer’s intent to act in good
faith and abide by terms of the purchase agreement. If buyer acts in good faith and abides by the terms of the purchase
agreement, but terminates the contract per the terms of the purchase agreement, then buyer is entitled to a return of buyer’s
earnest money. If buyer fails to act in good faith and abide by the terms of the purchase agreement, then buyer may forfeit

his/her earnest money.

nd earnest money serve

This change to the NMAR purchase agreements is being implemented to better protect both consumers and brokers. The law
is ever changing, and while New Mexico has not specifically ruled that purchase agreements for real estate are option contracts,

This form and all New Mexico Association of REALTORS® (NMAR) forms are for the sole use of NMAR members and those New Mexico Real Estate Licensees to whom NMAR has granted
prior written authorization. Distribution of NMAR forms to non-NMAR members or unauthorized Real Estate Licenses is strictly prohibited. NMAR makes not warranty of the legal effectiveness
or validity of this form and disclaims any liability for damages resulting from its use. By use of this form, the parties agree to the limitations set forth in this paragraph. The parties hereby release
NMAR, the Real Estate Brokers, their Agents and employees from any liability arising out of the use of this form. You should consult your attorney with regard to the effectiveness, validity, or
consequences of any use of this form. The use of this form is not intended to identify the user as a REALTOR®. REALTOR® is a registered collective membership mark which may be used only
Real Estate Licensees who are members of the National Association of REALTORS® and who subscribe to the Association’s strict Code of Ethics.

Page 1 of 2 NMAR Form 6302 (2026 JAN) ©2026 New Mexico Association of REALTORS® Buyer(s) or Seller(s)
INITIALS SIGNIFY THAT THE BUYER(S) AND/OR SELLER(S) HAS RECEIVED AND REVIEWED THIS INFORMATION SHEET.



NEW MEXICO ASSOCIATION OF REALTORS® — 2026

REALTOR® INFORMATION SHEET — SRR

INDEPENDENT CONSIDERATION

due to NMAR’s further expansion of a buyer’s termination rights, this possibility exists. Independent Consideration is
necessary to mitigate the possibility that the contract fails for lack of buyer consideration.

LOGISTICS/PROCESS

Independent Consideration is required per the NMAR purchase agreements; it is not optional.

NMAR purchase agreements do not dictate the amount of Independent Consideration; it can be as little or as much as

the parties negotiate, but it cannot be zero dollars ($0).

Independent Counsideration does not replace earnest money and payment of Independent Consideration does not

change how ea money is treated under the purchase agreement. In the event the parties have agreed that buyer

will pay ea mofiey, payment of the earnest money is in addition to payment of the Independent Consideration.

Refund edrfiest money shall be in accordance with the purchase agreement.

Independen C(@OH may be paid to the seller directly or to the title company, as negotiated by the parties in the
T

purchase agree

If Independent C ﬂs paid to the seller, it may be paid by any method to which the parties have agreed (cash,

check, electronically,gf€.). The buygr may request a receipt from the seller indicating seller received the Independent

Consideration.

If Independent Consideration igfpa the title company, it can be paid with the earnest money or at another time as

negotiated by the parties in the{purchase agreement, but per NMAR purchase agreements, not more than three (3) days
J‘

after Date of Acceptance.
Delivery of the Independent Consider the seller or the title company, as negotiated, should not be more than
three (3) days. The parties agree in t@n agreements that the buyer’s promise to deliver the Independent
Consideration within three (3) days afi 11 gxecution of the purchase agreement, or some shorter timeframe as
negotiated by the parties, is sufficient considerati foffn the purchase agreement.

If buyer fails to deliver the Independent Consideration in accordance with the purchase agreement, the
purchase agreement will automatically terminaxr will not have an opportunity to cure buyer’s failure to
timely deliver the Independent Consideration in a@"

If the Independent Consideration is delivered to the t 0

Consideration to the seller as soon as the title company pro buyer’s payment. Seller will need to direct the
title company in writing as to how seller would like the funds ted to seller. Depending on the disbursement
type (for example, check, wire, etc.) there may be title company chargesgassqciated with the disbursement. Seller
should familiarize him/herself with such charges before providing digbtirsemeht instructions to the title company.
Processing fees, excluding seller disbursement fees which are borne by'the sellgt, are negotiated between the parties
in the purchase agreement.

with the purchase agreement.
, the title company will disburse the Independent

The Independent Consideration may be credited to the purchase price, down pay. r buyer’s closing costs (subject
to lender approval), as negotiated between the parties in the purchase agreemdfit. 1ffhe lndependent Consideration is
paid directly to the seller, and the Independent Consideration is being credited to uyer at closing, the title company

may require a copy of the seller’s receipt, indicating seller received the Independentgonsideration and the amount of
the Independent Consideration.
If the contract terminates for any reason, except for seller’s breach of contrac

Consideration; it shall not be refunded to buyer.

r retains the Independent
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