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THE NEW ORR PROCESS - A Warranted Change

Ashley Strauss-Martin New Mexico Association of REALTORS @ General
Counsel

Dear NMAR Members,



| have the most wonderful and challenging job. For more than 15 years |
have served as General Counsel (“GC”) to the New Mexico Association
of Realtors ® (“NMAR”). In my capacity as GC, | have worked tirelessly to
educate NMAR members, through the forms, through Legal
Presentations, through videos and articles and by answering questioning
on the NMAR Legal Hotline. | feel that | have been successful in this
endeavor. Many of you have learned a new thing (or two) and many of
you have taken what you've learned, and educated and mentored other
NMAR members.

In my role as GC, and more specifically as advisor to the NMAR Forms
Committee (an awesome group of individuals who have given countless
hours of their volunteer time over the years for nothing more than a free
lunch), | have had to deliver some difficult news: the benefits of adding
yet another sentence or paragraph to the Residential Purchase
Agreement to address a new law, a new issue, a new problematic
practice; the need for a new information sheet on a topic causing
problems for buyers and sellers; and the utility for a new form that
tackles a complicated concept (yes, I'm talking about you - Buyer Sales
Contingency Form, the Escalation Clause Form and the Appraisal
Contingency Waiver Form). | have appreciated and considered critical
comments as a result, but the proposed approaches remained prudent
in my opinion and that of the Forms Committee. Whether my
suggestions are well received, accepted begrudgingly or rejected by the
Forms Committee or NMAR leadership, | will continue

to make them, because as NMAR’s GC, it is my job to do what | can
reasonably do to help you better understand the legal environment in
which you conduct your business.

The latest in this long line of perhaps unpopular, yet appropriate
changes, is the revision to the “ORW”. As you all may recall, the word
“Amendment” used to appear on this form and for good reason —it IS
and ALWAYS WAS an amendment to the purchase agreement. Recall,
the seller is not obligated to reduce the price, give a seller concession or
DO REPAIRS to the property in order for the buyer to be obligated to
buy. So, if any of the above is required, then that IS a change to the
purchase agreement. A change to the purchase agreement is an
amendment or an addendum (it matters not what you call it). If the buyer
is getting a loan, said amendment or addendum MUST go the buyer’s
lender, but, alas, that is reportedly not happening as it should.

What is the problem with the ORW not going to the lender? It’s pretty
simple: failure to provide an amendment to the purchase agreement to
the lender in some cases may constitute “mortgage fraud.” What is
mortgage fraud? As defined by the Department of Justice, mortgage
fraud refers to the deliberate act of misrepresenting or omitting



information that is used by a mortgage underwriter or lender to fund,
purchase or insure a mortgage loan. A misrepresentation or omission
may be in regards to a borrower’s income, job status, intent to occupy
the property or other loan application information, but it also may be in
regards to the sale of the property or the property itself, such as the
purchase
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price or characteristics of the property, including, but not limited to
needed repairs to the property. As an example, how many times has a
buyer in a transaction who was getting an FHA loan been told that
repairs identified by an appraiser must be done before closing? The
lender requires the repairs be done before closing because the lender
will only make the loan if the property is in a certain condition at the time
the loan is made. In other words, the condition of the home is of
importance to the lender.

Mortgage fraud can be committed by borrowers, real estate brokers and
yes, even “lenders”. But wait! Isn’t the “lender” the person making the
decision to make the loan? Sometimes it is, but in most cases, it is not. In
most cases, behind the lender sits an “underwriter”. Remember that a
mortgage is a security interest in the property that the lender acquires
to mitigate the risk and cost of borrower’s defaulting on the loan. The
mortgage underwriter reviews the borrower’s finances, the property and
the sale and assesses the risk the lender assumes in loaning money to
that borrower on that property. The underwriter wants ALL information
that will assist them in making this difficult decision.

If you are ever told by a borrower or even a lender “don’t send that
addendum to the lender/underwrtier”, ask why. If the answer is “the
underwriter won't care about that”, then there is no harm in sending it.
And if the underwriter does care about the addendum and it’s not
provided to the underwriter, well, now we are back to the issue of
“mortgage fraud.”

Which brings us to the reason we have changed the “ORW” forms and
process. The new process consists of three new forms: the Buyer’s
Objection Form; the Response Form (that can be executed by either the
seller or the buyer); and the Resolution Addendum. As you learned from
the video released on these forms, the Objection Form and Response
Forms are ONLY signed by the buyer OR the seller, never both. They
don’t amend

the purchase agreement because they are never signed by both buyer
and seller. These forms are used in the negotiation process. When the
buyer and seller have finished negotiating and come to an agreement,
they memorialize that agreement on a Resolution Addendum and all



parties sign. The Resolution Addendum modifies the purchase
agreement, whether it reduces the purchase price, provides for a seller
concession or requires the seller to do certain repairs. Therefore, if the
buyer is getting a loan, this addendum MUST go to the buyer’s lender.

Will this disrupt deals and impact the lender’s decision to lend? It could.
This is why we warn at the top of every one of these forms in the
process — the Objection Form, the Response Form and the Resolution
Addendum - that the buyer should speak to their lender before entering
into the Resolution Addendum.

In short, the new forms and process were ABSOLUTELY warranted.
They educate NMAR members. They assist buyers, sellers and NMAR
members in complying with the law, and they help REALTORS @ perform
at the top of their game. Embrace the change and rise to the occasion,
as REALTORS @ always do.

Respectfully yours,NMAR GC

Legal Update provides a limited and general discussion of some, but not
all, aspects of issues that is intended but not guaranteed to be accurate
as of the date published. This information may become outdated and it
is the responsibility of the user to determine if it is current. No summary
of the law is a substitute for legal advice with respect to a particular
matter. No attorney-client relationship is intended or implied. If legal
advice is required, the services of a competent attorney should be
obtained. NMAR members are cautioned against engaging in the
unauthorized practice of law by advising a consumer of legal rights and
obligations or by applying the law to particular facts and circumstances.
(c) 2022 New Mexico Association of REALTORS ®

NMAR REALTOR @ The Voice | Third Quarter 2022 | Page 7

®0 =06

More articles from this publisher:

from 'By_Ashley Strauss Martin, NMAR from 'The Voice - 2022 Q2' from 'The Voice - 2022 Q1'

General Counsel'

RN
Buyers’ Brokers - Don't
Get Ca...

The Voice - 2022 Q2 The Voice - 2022 Q1



This article is from:

The Voice - Q3

by NMAssocofREALTORS

More articles on Issuu:

from 'New Jersey Realtor® Magazine—

May/June 2023'

8 Factors Shaping
Today’s Market

( % English

v

©

Create once.
Share everywhere.

Issuu Inc.

Company

About us
Careers
Blog
Webinars

Press

Solutions

Designers

Content Marketers
Social Media Managers
Publishers

PR / Corporate Communication

Take Memories, Not

from 'The Buzz | Spring 2017"

Lives

Issuu Features

Fullscreen Sharing
Social Posts
Articles

Embed

Statistics

InDesign Integration

Cloud Storage Integration

Industries

Publishing
Real Estate
Sports

Travel

T T A——— =

On the Market

from 'Pdra bm'

GIFs

AMP Ready
Add Links
Teams
Video

Web-ready Fonts

Products & Resources

Plans
Partnerships
Developers
Digital Sales

Elite Program



Explore Issuu Content

Arts & Entertainment
Food & Drink

Pets

Sports

Vehicles

Terms Privacy DMCA

Education
Salespeople

Use Cases

Business
Health & Fitness
Religion & Spirituality

Style & Fashion

Accessibility

Education
Hobbies
Science

Technology & Computing

Publisher Directory
Redeem Code

Support

Family & Parenting
Home & Garden
Society

Travel

© @ W ® ¥y 0©



